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I. The Need for Flexibility
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II. Flexibility and Deference

1. Courts
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II. Flexibility and Deference

1. The Court
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II. Flexibility and Deference

2. The Government
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II. Flexibility and Deference

3. The Agency
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II. Flexibility and Deference

3. The Agency
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III. Pitfalls
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III. Pitfalls
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IV. Short Assessment

Courts are often best positioned to define technical 
standards from a constitutional perspective, as they are 
generally viewed as impartial and less susceptible to 
regulatory capture. However, their implementation tends 
to be slow, inconsistent, and unpredictable, leading to a 
lack of legal certainty and guidance. While government 
decisions may carry greater legitimacy than those made 
by agencies, they can also be politicized and 
unpredictable. On the other hand, agency standards are 
ideally more informed and timely but may raise 
constitutional concerns due to their vagueness and 
potential for regulatory capture.
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